
Module 2: Legal and institutional 
foundations of digital trade

The AfCFTA digital Trade Protocol : Market access 
for digital products and institutional requirements



1. Accès au marché des produits numériques (Partie II du 
Protocole)

☑ Market access forms the foundation of the AfCFTA

Protocol on Digital Trade, adopted as part of Phase III 

of the negotiations.

☑ Its objective is to:

•build an integrated African digital market,

•while stimulating the creation and competitiveness

of African digital enterprises.



The rules of origin define the criteria used to determine 

which enterprises, platforms and digital content are 

considered African 

and may benefit from preferential treatment within intra-

African digital trade.

1. Market Access for Digital Products (Part II of the 
Protocol)



1. Market Access for Digital Products (Part II of the 
Protocol)

1.1. Rules of Origin (Article 5 of the Protocol and Annex on Rules of 

Origin)

1.1.1. Objectives of the Annex (Article 2)

The Annex on Rules of Origin aims to:

☑ Implement Article 5 of the Protocol;

☑ Develop an integrated African digital market;

☑ Promote the growth of African enterprises and digital content;

☑ Establish transparent and predictable criteria for eligibility to 

preferential treatment;

☑ Encourage the creation of digital value across the continent.



1. Market Access for Digital Products (Part II of the 
Protocol)

1.1. Rules of Origin (Article 5 of the Protocol and Annex on Rules of 

Origin)

1.1.2. Scope of Application – Digital Products Covered (Article 3)

Covered by the Protocol:

☑ Electronic programmes;

☑ Texts, videos, images and sound recordings;

☑ Any other digitally-encoded product produced for sale or commercial 

distribution and capable of being transmitted electronically.

Excluded:

☒ Financial instruments and digital currencies.



1.1. Rules of Origin (Article 5 of the Protocol and Annex on 

Rules of Origin)

1.1.3. Determination of Origin (Articles 4 to 6)

African origin is established across three dimensions: enterprises, digital platforms, 

and digital content.

Category Criteria of Origin

African-owned

enterprise

Duly constituted and registered in a State Party; owned and 

controlled by ≥50% Africans; carries out substantial business activity 

within the territory of a State Party.

African digital platform
Registered in a State Party; owned and controlled by ≥50% Africans; 

uses digital infrastructure located in Africa.

African content (digital 

product)

Owned by a natural or legal person of a State Party, in accordance 

with national laws and regulations.



1.1. Rules of Origin (Article 5 of the Protocol and Annex on 

Rules of Origin)

 The concept of substantial business activity is essential to ensure that enterprises are 

not merely shell entities, but create real economic value on the continent.

 According to the AfCFTA Investment Protocol (Article 1):

Substantial economic activity is assessed based on an overall examination of all 

circumstances, taking into account, among others, the following elements:

(i) the nature, size, scope, and sector of activity;

(ii) the amount of investment;

(iii) the effect on the local community (job creation, innovation, inclusion);

(iv) the level of enterprise development;

(v) the level of expenditure and employment of qualified personnel within the territory.

👉 This ensures that African-owned enterprises effectively contribute to the 

continent’s development, rather than maintaining only an administrative presence.

1.1.4. Substantial Business Activity



1.1. Rules of Origin (Article 5 of the Protocol and Annex on 

Rules of Origin)

1.1.5. Eligibility for Preferential Treatment (Article 7)

➡ African content produced or distributed by African-owned 

enterprises or on African digital platforms is eligible for 

preferential treatment under the AfCFTA Digital Trade Framework.

➡ State Parties must pay particular attention to:

•Start-ups, micro, small and medium-sized enterprises (MSMEs);

•Women, youth, persons with disabilities, rural and indigenous 

communities;

•Under-represented groups within the African digital sector.



1.1. Rules of Origin (Article 5 of the Protocol and Annex on 

Rules of Origin)

Rule of Origin: Adoption of the following incentive measures:

1.1.6. Promotion of Intra-African Digital Trade (Annex, Article 8) 

Measure Main Objective

(a) Technical and financial support
Support the development of African content, digital products, and 

African platforms.

(b) “.africa” domain
Promote the use of the continental domain to strengthen the 

visibility of African digital identity.

(c) Continental Fund for African Digital 

Economy

Establish a voluntary fund to finance the growth of African 

enterprises and digital content.

(d) Inclusion of MSMEs, women and youth
Reduce the costs of integration, subscription and marketing for 

emerging enterprises.

(e) Technology transfer
Promote cooperation between African and foreign enterprises to 

foster innovation.

(f) Contribution of international actors
Encourage funding and mentorship to support the African digital 

ecosystem.

(g) Reduction of regional disparities Bridge economic and technological gaps among States.

(h) Training and capacity building
Develop skills in software engineering, design, research and 

innovation.



1.1. Rules of Origin (Article 5 of the Protocol and Annex on 

Rules of Origin)

1.1.7. Guidelines and Dispute Settlement (Articles 9–10)

a) The continental guidelines (Article 9) will help harmonize the 

application of rules of origin and preferential treatment across the 

continent.

🔹 Note: The text remains silent on procedural aspects?.

🔹 Article 9 provides the legal basis upon which future technical and 

administrative directives (e.g., certification, proof of origin, digital 

ownership registries, etc.) may be developed under the supervision of 

the AfCFTA Digital Trade Committee.

b) Disputes relating to the interpretation or application of these 

provisions will be settled in accordance with the AfCFTA Dispute 

Settlement Protocol (Article 10).



☑ Digital products transmitted electronically between State 

Parties shall not be subject to customs duties.

☑ However, States may impose non-discriminatory internal 

taxes, in accordance with continental trade law.

☑ Objective: to establish a free and fair African digital space, 

stimulating local production and creativity.

1. Market Access for Digital Products (Part II of the Protocol)

1.2. Customs Duties (Article 6 of the Protocol)



1. Market Access for Digital Products (Part II of the Protocol)

State Parties commit to:

☑ Treat digital products from other State Parties no less favourably

than their own;

☑ Avoid any discrimination based on the nationality of the 

developer, producer, or owner.

👉They may, however, maintain preferential agreements with third 

countries, provided that:

•such agreements are reciprocal, and

•they do not undermine the objectives of the Digital Trade Protocol.

1.3. Non-Discrimination of Digital Products (Article 7 of the 

Protocol)



A Continental Digital Trade Committee is established to:

 Supervise the implementation of the Protocol;

 Ensure coordination among State Parties;

 Develop common guidelines.

2. Institutional Requirements (Article 37 of the Main Protocol)

2.1. Digital Trade Committee



2. Institutional Requirements (Article 37 of the Main Protocol)

Regional Coordination

The Regional Economic Communities (RECs), 

such as ECCAS or EAC, support:

• the harmonisation of national policies, and

• the regional governance of digital trade.



2. Institutional Requirements (Article 37 of the Main Protocol)

 National structures for the verification and certification of digital 

origin have not yet been established in most AfCFTA Member States.

 There is still no standardized procedure for issuing “digital origin 

certificates.”

 The continental domain “.africa” is available, but its use remains 

limited and is not yet integrated into the operational framework of the 

AfCFTA.

 There is no harmonized African database or registry to identify 

certified African digital platforms or digital content.

 National committees on digital trade are still in the discussion or 

creation stage in several countries.

2.4. Current limitations in the implementation of the Rules of Origin 

for Digital Trade



☑ Establish national mechanisms for the verification of digital origin, including 

the designation of competent authorities and certification procedures.

☑ Create or strengthen national digital trade committees, to coordinate ministries, 

institutions, and relevant stakeholders.

☑ Promote the use of the continental domain “.africa” and national domains (e.g., 

.cm, .td, .ga) as tools to enhance the visibility and branding of African digital products.

☑ Adopt a supportive legal framework for startups and digital SMEs, including 

fiscal incentives and targeted financing programs.

☑ Harmonize national frameworks with the Protocol to ensure the mutual 

recognition of certificates and labels at the continental level.

3. Recommendations

3.1. Recommendations for Public Policymakers (Short and Medium Term)



3. Recommendations

☑ Systematically document their digital activities (statutes, hosting, contracts, proof of 

intellectual property, etc.) to be ready once official procedures become operational

☑ Engage with regional or continental initiatives (e.g., Smart Africa, IDEP, ITC, AfCFTA

Hub, etc.) to benefit from training, funding, and technical support programs.

☑ Prioritize African hosting whenever possible, even in the absence of a formal 

requirement, to strengthen digital sovereignty and local value creation.

☑ Use African or national domain names (e.g., .africa, .cm, .td, .ga) to reinforce visibility 

and regional identity.

👉 These actions do not yet grant formal access to a “preferential treatment” 

under the AfCFTA, but they enable companies to prepare proactively for future 

compliance and competitiveness.

3.2. Recommendations for SMEs and Startups



3. Recommendations

3.2. Recommendations for SMEs and Startups

Key Message:

Even in the absence of fully operational certification 

mechanisms, companies have every reason to 

engage now in the dynamics of Africa’s digital trade 

ecosystem.

👉 These actions represent a strategic preparation: they 

strengthen their credibility, visibility, and ability to quickly benefit 

from AfCFTA preferential treatment once the required 

mechanisms are in place.
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